Old Opera House Mystery

(The Rest of the Story – Part III – The Trial)
By – L.K. McGill Wagner, OkieLegacy
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Small town rumors, gossip, change of venue, county attorney Claude McCrory resigning 9 January 1911 and the Law Enforcement League exhausting its runners, detectives and funds to find, serve McCrory a witness subpoena was how we left you in our continuing saga of the Old Opera House Mystery of 1910.  AND… it was reported in the local newspapers that the defendant Miller would produce the man responsible for the Mabel’s condition.

The special prosecutors in the case portrayed Miller as a “strange quantity” – “a typical western villain, with handle-bar mustache curling back around large white teeth.” Through testimony we find Miller was educated in medicine at age 15, but never practiced as such.  Miller was also a studious, scholarly sort of man, well past middle age, prominent in the local church, devoted to his plump wife and interested in the welfare of his two nearly grown daughters. In 1910, we know that Miller was Justice of the Peace of Bill Posters, with his offices in the front part of the old opera house in the 400 block of Barnes Avenue, in Alva, Oklahoma.  


Mabel Oakes was an innocent country girl, who left the farm, resided with her parents and younger brother, Clarence, on East Barnes and entered Miller's office as a stenographer in the spring of 1909.  

Although circumstantial, the State theorized that Miller wished to put Miss Oakes out of the way, because she was about to become a mother, and she wanted no part of an abortion. They pointed out that Miller had approached Dr. Saffold, owner of the Alva Hospital, trying to persuade him to perform a criminal operation on Mabel.   Dr. Saffold refused.  During Dr. Saffold's testimony at the trial, he quoted Miller, “He could do the job himself.”


It was brought out that Miller allegedly, discreetly ordered and acquired an instrument, a physician’s speculum, through a Chicago mail order supply house that was allegedly delivered to Claud McCrory, county attorney.  Through testimony of employees of the supply firm, Moman Pruiett’s investigations showed that the order had been filled and shipped. The prosecution could never prove Miller ever received it unless Miller took the stand and let Pruiett cross-examine him.  


The allied political gang at the courthouse acknowledges that a lawsuit was inevitable when Moman Pruiett was hired by the Law Enforcement League as a special prosecutor. All this was about the time that county attorney McCrory resigned as county attorney and Sandor Vigg took over as County Attorney. 

The prosecution’s one vulnerable spot was the fact that Mabel Oakes was dead, and Miller discovering the dead body was not circumstances indicating guilt.  No one actually saw Miller commit the crime of murder.  George Oakes had to force the court and officials to investigate the death of his daughter by filing, bringing in an outside prosecutor, J. N. Tincher of Medicine Lodge, Kansas.
The defense counsel devoted its time to discrediting Mabel Oakes and proving that a number of men about town might have been responsible for her condition.  The defense was not going to deny that Mabel was pregnant and admit that Miller was responsible for Mabel's delicate condition.  Among other things, that was the part that had to be proven. The case hinged on the speculum that Miller ordered, delivered discreetly through Claud McCrory.  

It was alleged that Mabel had refused to submit to the abortion.  It was also alleged that Miller gave Miss Oakes morphine and strychnine in a drink of whiskey -- guiding Miss Oakes through the old opera house to the dusty, back stage area – setting the scene as a suicide.  The prosecution speculated that Miller removed Miss Oakes drawers while Mabel was under a drugged stupor. Is this when Mabel rebelled and the killer tightened the ends of the scarf that Mabel was wearing about her neck, until she ceased to breathe and the operation became unnecessary?  BUT… there was testimony that showed that the dust around the body was not disturbed. How did Mabel Oakes get the bruises on the left side of her face? Did Mabel fall from a drug induced stupor of whiskey and morphine?
The prosecution scoffed at Pruiett when he said that Miller would never take the stand unless Claud McCrory was produced to establish that the surgical instrument was for Miller.  The State knew their case was incomplete, circumstantial without McCrory’s testimony.  The trial judge refused to permit testimony on the speculum unless counsel would assure him that it would be connected to competent evidence to the accused Miller. 


Moman Pruiett could feel the reasonable doubt which existed in this case. Testimony was down to routine testimony by the defense in support of Miller's reputation.  Pruiett speculated defendant Miller would claim his constitutional privilege and not testify. Pruiett was looking for something drastic to happen when he made one of his theatrical courtroom maneuvers -- rose during the defense counsels examination of H. W. “Hank” Noah -- walking out into the crowded corridor of the Woodward courthouse where curious people crammed the hallways to see the activity through the open courtroom doors. 


Moman Pruiett had only been out a few moments when he bolted through the crowd -- up to the prosecutions table. In a hoarse whisper so that the defense counsel could over hear, Pruiett says, “Vigg! They've got McCrory. They just brought him in -- the sheriff -- and they took him into your office.  Go out and talk to him.  I'll watch this record.  Have him ready for our first rebuttal witness.”


After the defense finished examining Hank Noah, Pruiett declined to cross-examine and Hank Noah was released from the witness stand.  There was a short, whispered conference held at the defense counsels table.  Miller was well coached for such an emergency (the appearance of Claud McCrory). Miller took the stand in his defense just as Pruiett had calculated. Tincher and Pruiett had the opportunity they needed. 


Mr. Tincher asked Miller if he solicited Saffold to perform an abortion and if he had the instruments to perform an abortion himself.

Mr. Miller hesitated around the question, “Not in so many words. He and I talked on the subject like this. I believe as near as I remember it. It was over a year ago that we had the conversation that led up to that.”


Mr. Tincher, “Answer my question if you will. Did you say to doctor Saffold that you had experience in medicine and had studied medicine and could have been admitted to the practice of medicine -- that if you had the instruments or tools that you could perform the abortion on Mabel Oakes, yourself?”


Mr. Miller, “No sir. I said part of that. If you will let me explain, I didn't say that I had studied, but I did say that I had studied medicine when I was a young man. In fact, when I was a boy not over fifteen years old I commenced it. I did say to doctor Saffold something about the tools to commit an abortion. I am not sure what I said. I didn't say what he said, that is, if I had the tools I could produce it myself. I didn't say that, but we talked about the abortion at the same time that we talked about my studying medicine. Dr. Saffold isn't very far wrong with his testimony only as to my asking him to produce an abortion.”


Mr. Tincher, “Did you say anything to Dr. Saffold about having a friend at Wichita, Kansas that would produce an abortion?”


Mr. Miller, “I said if I had anything to do with sending her away, I would send her to Wichita.” 


Mr. Tincher asked Miller, “Where was Mabel when you last seen her alive?”


Mr. Miller testified, showing on a diagram, “She was standing at this door right there, going through into that open space right here. Her arm was up on the jam of the door and her head lying on her arm like this. Her back was to me.  I asked her if there was anything that I could do and she said ‘No.’ I says ‘Don't you want me to take you home in my buggy.’ and she said ‘No,’ she said she would be able to go home herself. She said she was feeling better already. That was after I had given her a little drink of whiskey.”


Mr. Tincher, “How long was it after that time you saw Mabel Oakes alive that you went into the opera house and came out that front door and fastened the front door?  Didn't you say on direct examination that was just when you and Mr. Snoddy returned from the trip up to your house? And you returned that trip about 12:20 p.m.? Did you say that Mabel Oakes was then standing in that little room when you locked that door?”


Mr. Miller answered, “Yes, sir! I fixed the time as I remember it as about the time that Mrs. Amis went along there the last time. I have no way of knowing exactly.”


Mr. Miller continued to explain, “I want to make an explanation. I want to explain how I became cognizant that Mabel was pregnant. I also want to explain why I still retained a high estimation of her. Her father told me that she was pregnant. That was the first intimation that I ever had of it. While he was telling it to me and shaking his finger at me and Mr. Oakes says ‘I would rather see that girl in her grave than in the condition that she is in.’ Right then Mabel stepped into the front door of my office, while he was making that declaration. I said, ‘Mr. Oakes, you wrong me, and you have told me something that I didn't know before. And I want to ask you now in the presence of your daughter to repeat what you have told me, every word.’ And he said, ‘I will do it.’ I said, ‘Mabel, sit down and listen to what your father has got to say.’ She sat down and he told practically the same story that he had told me.  He said he had known for some time that Mabel was in trouble and a very deep trouble and he said, ‘I don't have to go any further than to look at your countenance, Mabel, to know that you are in trouble.’ I said, ‘Go ahead and tell her all of it.’ He said, ‘I accuse that man, N. L. Miller, right there, of being the author of your trouble.’ I say, ‘Mabel, what do you say to that.’ I say, ‘your father accuses you of being pregnant and he accuses me of being the author of your pregnancy.’ And Mabel turned at her father and said, ‘That is not true, and you know that it is not true.’ And Mr. Oakes said, ‘Mabel, you don't need to go to getting mad and trying to create any more hard feelings than already exist,’ or something to that effect and he says ‘You and Miller make a clean breast of this matter and admit everything -- you will find me the same forgiving father and the same loving father that I once was to you.’ I say, ‘Mabel, what do you say to that.’ ‘Why,’ she said, ‘I have nothing to admit as far as you are concerned. I know he has accused you wrongfully.’ I say ‘I know so to,’ and I said, ‘Mr. Oakes, I have nothing to admit, only that I think a great deal of Mabel.’ That is as near as I can tell it in answer to your question.”


Mr. Tincher, “During that conversation by you, Mabel Oakes and her father, there wasn't anything said about you not living with your wife, -- that you were not getting along with your wife, -- about getting a divorce was there?”


Mr. Miller replied, “Not at that time. That was prior to that time. I would think. I don't know exactly when that was. I think about two months prior to that time, I think. I told Mr. Oakes that I had figured that if my wife would accept a proposition of getting a divorce because it was settled that whiskey had separated us --  that I had drank until I felt as if I couldn't do without the whiskey -- that I thought a great deal of Mabel. I told Mr. Oakes, ‘The chances are that I and Mabel will want to get married.’ My wife was to get a divorce. That was my intention. To let my wife get a divorce and get it by agreement both of us signing affidavits to that effect.”


Mr. Tincher, “And when was it, Miller, that you told Mabel that you wouldn't do that?”


Mr. Miller answered, “What? I never did. The fact is this, Mabel Oakes died with the belief that I would eventually be her husband, to the best of my knowledge.”


Mr. Tincher, “After you made up with your wife, do you mean to tell this jury, that you still intended to marry Mabel Oakes?”


Mr. Miller, “I meant to do just what I said. I didn't tell her about my making up with my wife.”


Mr. Tincher, “Mr. Miller, do you mean to tell this jury, now, that you intended to marry a girl that you knew to be pregnant by another man?”


Mr. Miller, “As far as anything I ever said to Mabel Oakes, that is true. Mabel died with the belief that eventually I would be her husband. She died with that belief as far as I know.”


When Mr. Tincher asked Miller if he had removed her drawers or tucked that carpet under Mabel’s head, Miller responded emphatically, “No, sir!”


Mr. Tincher, “Did you say to Judge Lawhon, ‘That is just the way I found her?’”


Mr. Miller testified, “I might have said that just as I said it to Sheriff Martin. ‘That was the way I found her’, or something to that effect. I was so done up I am not positive. I didn't say anything that would mean that was exactly the way I found her.”


Mr. Tincher asked Miller when he moved Mabel’s hand, before he went back for the whiskey or after. Miller responded with, “Before.”


Mr. Tincher, “How long did you stay back on the stage when you went back there after that whiskey?”


Mr. Mille replied, “Not to exceed one minute. It was just a moment. Just long enough to go back there -- reach down -- pull out that bottle of whiskey -- go right back through past her to the front.”


Finally, Mr. Tincher gets to the question of, “Did you during the fall of 1910 order an instrument from a supply house, used in performing an abortion?”


Mr. Miller replies in such a way that he does not deny ordering the instrument, “I did not order an instrument for that purpose.” When Mr. Tincher asked him what that instrument was, Miller asked him, “Which one?”


Mr. Tincher asked, “The one that came to Claud McCrory?”


Mr. Miller testified that he didn’t know the name of the instrument, but that it was an instrument for expanding the mouth of the vagina. That is what he ordered for the purpose of treating disease for any purpose. Miller went on to explain that he ordered it, “Because I wanted it -- I had a right to have it. That I had no one, in truth, at all to use it on.”



Mr. Tincher asked Miller at that time that he ordered that instrument; did he know that Mabel Oakes was in a family way? Miller responded with, “No, sir!”


Mr. Tincher asked when Miller had received that instrument. Miller found himself stumbling through the question with, “No, sir. Receive it? Yes, I got it.”


Mr. Tincher asked what month was it that Miller ordered the instrument?  Miller stated, “I don't know. It was during the summer of 1910. That is all I know.”


Mr. Tincher then asked Miller what he did with the instrument.  Miller’s response was that he got it, taken it home to his house.  Miller had stated before that he didn't want to tell why he had ordered that instrument nor why he still had it. But it had nothing whatever to do with Mabel Oakes, and never did. Miller wanted to give further explanation as to why he wanted it and took it to his house, but the Court interrupted with, “If it was connected with your own family, Mr. Miller, we would rather you would not tell it.”


Mr. Pruiett jumps in with, “I don't think that statement ought to be made, unless it comes from the defendant.”


The defense counsel rested its case after Miller’s testimony.  

The Court asked, “Have you any further direct examination gentlemen?” 

Mr. Pruiett stated, “We understood that there were several others (witnesses) and didn't expect the defendant to take the stand as soon as he did. We want the opportunity of calling this witness back later on for further cross-examination. We may want to lay some predicates later on.”

Mr. Wilson for the defense stated, “No sir. We want them to finish their cross-examination before we redirect.”  The Court adjourned until Monday, September 11, 1911, 9:00 a.m. with all parties present in court. Miller was recalled for further cross-examination.


Mr. Tincher continued his cross-examination, “Those anonymous letters that you produced here and which we have heard talked about were gotten up between you and Mabel Oakes for an excuse for you to go to the house, or have been gotten up by you since this occurrence, have they not?”


Mr. Miller, “No, sir. That is not a fact.” 


Mr. Tincher, “Mr. Miller, when you and Mr. Oakes were there in the opera house you stated that you used the telephone, after you and Mr. Oakes went back to that little room and you didn't get central,  did you? Did anyone answer you?”


Mr. Miller responded, “No, sir, only to try to get the sheriff’s office. I couldn't say. I don't remember anything about whether they did or not. I know that I didn't get any answer that I was looking for.”


Mr. Tincher, “Now you did use that telephone before that? Didn't you call Dr. Saffold some time that day on that telephone? Isn't it a fact that about 2:20 p.m. or about 2:35 p.m. you called Dr. Saffold over the phone and had a conversation with him?”


Mr. Miller, “I might have used it a good many times. I called Dr. Saffold and Dr. Herod. My recollection is I got Dr. Saffold and didn't get Dr. Herod. I will tell you now, I have refreshed my memory. I remember distinctly now of a matter that I had entirely forgotten until I think of it right now. I called Dr. Saffold -- I called Dr. Herod -- I got Dr. Saffold -- I didn't get Dr. Herod. My recollection, to the best of my recollection, is that Saffold said that he was sick and couldn't come over.  I got no response at all from Herod's office.”


When asked what did Miller say to Dr. Saffold at that time, Miller’s memory failed him again as he responded with, “I don't know now. I said something about coming over. I don't know what.”  

Mr. Tincher asked Miller why he called Dr. Saffold. Miller’s memory failed again, “Well! The fact of the matter is I don't know. I have told you, Mr. Tincher, before that I was so excited -- so beside myself that I absolutely don't know what happened or what I was doing. In fact when I went to talk at times my voice failed me, absolutely. It may have been the same thing over the telephone. Maybe everyone I spoke to didn't understand me. That is all the explanation I can give. I was so absolutely done up. I claim that I had found Mabel before that time.” Miller could not remember if he told Dr. Saffold that she was dead or not.  Miller testified most emphatically, “I am sure that I had found Mabel before I called Saffold. Because, well, I don't know as it is necessary to explain it. I had learned that in heart failure, in what studies I had, there was a chance for resuscitating a person after they had apparently lost life. And that was the object I had in mind.”


Mr. Tincher, “Don't you think it is rather peculiar that you can remember the very object for which you called him and cannot remember the time it was?”

Mr. Tincher, “Why is it, Mr. Miller, that you can remember why you called Dr. Saffold and your purpose in calling him and you cannot remember what you said to him or the time that you called him?”


Mr. Miller, “For the simple reason that I want to tell everything I know about this matter. I admit -- I have admitted all the way through that there are things that I can't remember, because I was so excited after her death.”


Mr. Tincher, “Didn't you say Saturday on direct examination -- also in cross-examination that your first thought was to get out -- get help. You rushed out and hollered for help. You hailed the first person that you saw. Purely the only reason that you called George Oakes instead of some other person was because he was the first person that you saw? If anyone else had been closer than this man, you would have called them?”


Mr. Miller, “Yes sir. I said on direct testimony the way I remember it, and the way I intended to say it, that I had but one object in view and that was to notify someone as to the death of Mabel Oakes, and my stopping at the telephone – well -- I think it occurred to my mind as I was passing through my office. I got no reply and consequently I didn't call anyone to her assistance or my assistance, until I saw Mr. Oakes.”


The State rested when invited to rebuttal testimony, after Miller's testimony.  Little did the prosecutor Vigg or the defense counsel realize that this was just one of Moman Pruiett's grandstand plays to force the defense into putting Miller on the stand. 

The defense counsel realized that they had been tricked. Claud McCrory was nowhere to be found. 


The Oklahoma News at Oklahoma City, September 12, 1911, concluded in a brief bulletin, “The jury in the N. L. Miller murder case returned a verdict of guilty and fixed penalty at Life imprisonment, after being out for one hour and fifteen minutes.”


Finally, all the pieces were coming together, but Claude McCrory was still nowhere to be found.  We found out through McCrory descendants that McCrory's friends, family finally persuaded him to give up his strenuous campaigns of public life and Governor Haskell offered McCrory a job as legal counsel for the State Institution at Granite, Oklahoma in 1911 and moved his family to a state owned house in Granite. McCrory’s health had been failing for several years but the doctors had been unable to diagnose the real trouble, most of them believing it to be consumption. In 1912, another girl was born to the McCrory’s before Claude's health was entirely broken and he died a year later.

If it had not been for the  relatives, citizens of Alva, Oklahoma and the law enforcement league crying for a trial, would Justice of Peace, Nelson Miller, had been tried for the murder of Mabel Oakes, November 9, 1910, in the old opera house?
________________________

For more information on this 1910 Woods County Case #612; 7 Sept. 1911 Woodward County Case #714;  and 26 April 1913 Appeal No. A-1618, you can view our website at “The OkieLegacy – Mystery – Old Opera House Murder” – http://okielegacy.org/mystery/. 

